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MODULE INTRODUCTION 



Intellectual Property Rights (IPR) are set of rights associated with creations of 
the human mind. An output of the human mind may be attributed with 
intellectual property rights. These are like any other property, and the law 
allows the owner to use the same to economically profit from the intellectual 
work. Broadly IPR covers laws related to copyrights, patents and trademarks. 
While laws for these are different in different countries, they follow the 
international legal instruments. The establishment of the Wold Intellectual 
Property Organization (WIPO) has established the significance of IPR for the 
economic growth of nations in the knowledge economy. 

This module has three units, and while the Unit 1 covers the basics of IPR, 
Unit 2 expands in detail the components of copyright and explains the origins 
and conventions associated with it. Unit 3 discusses the emergence of liberal 
licensing of copyrighted work to share human creation in the commons. In the 
last unit, we discuss the Creative Commons approach to licensing of creative 
works within the structures of the copyright regime that permits the authors to 
exercise their rights to share in the way they intend to. Creative Commons 
provides six different types of licenses, of which the Creative Commons 
Attribution license is the most widely used in research journals part of the 
Open Access framework. 

At the end of this module, you are expected to be able to: 

• Understand intellectual property rights and related issues 

• Explain copyright, authors’ rights, licensing and retention of rights; and 

• Use the Creative Commons licensing system. 



UNIT 1 UNDERSTANDING INTELLECTUAL 
PROPERTY RIGHTS 



Structure 

1 .0 Introduction 

1 . 1 Learning Outcomes 

1 .2 History and Philosophy of Intellectual Property 

1 .3 Understanding Copyright 

1 .4 Understanding Patents 

1.5 Understanding Trademarks 

1 .6 Other IP 

1 .7 Key Emerging Issues 

1.7.1 The US ‘301 Report’ 

1.7.2 WTO and Emerging IP Norms 

1.8 Let Us Sum Up 

1.0 INTRODUCTION 



Intellectual property rights (IPR) are a set of rights associated with creations of 
the human mind. If you create something, invent a product; write a program, 
lyrics, etc. you are engaged in the process of creating intellectual property, 
which is like any other property that you can sell, license, gift, etc. The law 
allows the creator to economically benefit out of the creation. The 
establishment of the World Intellectual Property Organization (WIPO) is an 
important milestone in the history of human-kind that recognises the legitimate 
rights of the creator to their work. IPR covers literary, artistic and scientific 
works; performances of perfonning artists, phonograms, and broadcasts; 
inventions in all fields of human endeavour; scientific discoveries; industrial 
designs; trademarks, service marks, and commercial names and designations; 
protection against unfair competition; and any other rights resulting from 
intellectual efforts. 

In this unit, we will discuss the history and philosophy of IPR and understand 
the basics of copyright, patents and trademarks. We will also highlight the 
emerging issues in this field to orient you toward the bases of IPR. 



1.1 LEARNING OUTCOMES 



After studying this unit, you are expected to be able to: 

• Describe the history of intellectual property law; 

• Understand the philosophical basis of intellectual property law; 

• Differentiate between the different kinds of intellectual property; and 

• Identify and apply the different concepts studied in this unit in day to day 
life. 
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1.2 HISTORY AND PHILOSOPHY OF 
INTELLECTUAL PROPERTY 



In the middle of the 16 th century, Queen Mary was faced with a difficult 
question that was brought to her by none other than most powerful publishing 
house in England at the time. The Stationers, like any other craft guild in the 
business of printing and producing books loved a monopoly in the profits of 
their books and terribly feared competition. Therefore, they went to Queen 
Mary with the request of a royal charter. This charter would allow them to 
seize illicit editions of their books and bar the publication of books unlicensed 
by the crown. The Queen suddenly thought that this could indeed be a more 
efficient way to squash sedition and dissent through censorship by 
puppeteering this craft guild than previous, perhaps less subtle means like 
torture and death. In 1557, she granted them this early form of a copyright. 
Notice how the author or the creator of the work has no place in this agreement 
and the origins of intellectual property in English law are based on privilege, 
namely power and profit. This rhetoric, however, changes with the coming of 
the 18 th century and the passing of the Act of Anne in 1707 to one of creativity 
and learning. The concern for the author has a steady positivist rise after this in 
the tug of war over intellectual property. In the case Miller v Taylor in 1769, 
the author sought to extend copyright to common law. Three judges ruled in 
favour of this motion and two judges ruled against. A closer examination at the 
reasoning provided by the three assenting judges will tell us almost all the 
philosophical justifications of intellectual property. The first judge called upon 
his notion of justice and said it is just that the author control the destiny of his 
work as it is a product of his labour. The second judge said that extending the 
copyright would encourage creativity by making the work the creator’s 
property. The third judge said it is the authors natural right as the work 
wouldn’t exist if not for the mental labour of the author. Together, justice, 
incentives and natural rights are the cornerstones of the justifications of 
intellectual property. 

Although history is littered with theories on property, there have been only 
sparse discussions on intellectual property. The question then arises, can 
intellectual property be accommodated within normal property. The similarity 
is in the fact that intellectual property is also a relationship between people but 
the difference lies in the fact that the object is an abstract one. This leads many 
to believe that it cannot be subject to the same rules of property. The first 
dissenting judge in Miller v Taylor, for example, said that abstract ideas cannot 
be occupied like corporeal objects so they cannot be property. He said the 
author deserves a reward which the Act of Anne provides in the fonn of limited 
monopoly but that’s about it. In fact, an idea is almost the perfect example of a 
resource like the air or light that is not zero sum and inexhaustible in that my 
use of it doesn’t take away from your use of it. Neither air nor light can 
become personal property which leaves ideas in a property limbo. This leaves 
room for very interesting discussions and debates over the existence of 
intellectual property and the place it should occupy in the society. This 
discourse has largely taken two fonns: the deontological and the 
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consequentialist. Deontological justifications for intellectual property come 
from a priori reasons like rights or duties which can be established in many 
forms. There is the ontological basis for rights which answers questions like 
whether rights exist and if so, where they come from. One of the preeminent 
figures in this discourse has been John Locke, an English philosopher whose 
argument for individual property as “natural rights” remains relevant even 
today when applied to intellectual property. Locke’s major assumptions in his 
claim were: 

a) God has given the world to people in common. 

b) Every person owns his/her own personality. 

c) A person’s labour belongs to him/her. 

d) When a person mixes his labour with something in the commons he makes 
it his/her property. 

e) The right of property is contingent upon its being good for commoners. 

In order to extend this argument, Locke says that exclusive ownership of a 
resource is a precondition for production. Ideas before laboured upon by 
people, however, are not exclusively owned which resists the cross application 
of his ideas to intellectual property. Another impediment in extending the 
natural right to intellectual property is the 5 th assumption. Intellectual labour, 
in annexing an idea, stops it from becoming a part of the intellectual commons. 
If this labour, armed with the property of becoming property is doing a 
disservice to society, then it may not be a natural right at all. The notion that 
ideas are a part of the intellectual commons is also one that needed evidence 
and Locke found that in scripture as Judeo-Christian philosophy clearly 
advocates the idea of all worldly resources being part of the commons. 

Hegel, on the other hand, took the route of personality theory. He argued that if 
individuals have claims to anything, they had to be considered an individual 
first. He states that in order to be individuals, people must have a moral claim 
to things like their character traits, feelings, talents and experience. The 
definition of these aspects or the process of self-actualization requires an 
interaction with tangible and intangible objects in the world. The external 
actualization process requires property that includes intellectual property for 
Hegel as he sees the works as an extension or an establishment of the self in 
the external world that embody the person’s personality in an inseparable and 
even immortal way. 

The consequentialist justifications of IP assume that the specious connection 
between IP and creativity is fact and warn of a chilling effect on creative 
activity in the absence of IP. History shows us that the relationship between IP 
and creativity is local and contingent rather than necessary and universal. 
Imperial China, for example, was a creative and inventive empire that gave rise 
to many technologies and artistic sub-cultures without any promise of IP. 
Indeed, Marx’s historical materialism could be seen as condemning IP as a 
superstructural phenomenon in the industrial development phase of capitalist 
societies and one that a future society can function well without. If one was 
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interested in the consequentialist debate over IP, then historical empirical data 
would be more important than an a priori analysis. 

The lack of a definitive philosophical, ethical or nonnative justification for the 
existence of Intellectual Property rights unlike those for free expression or 
equal treatment under the law shows us that its application needs to be 
tempered with other considerations. If, as Rawls suggested, we hide behind the 
veil of ignorance and tried to form an ideal society, then IP may not feature 
within it as it tends to create social stratification and further marginalizes the 
least advantaged in social life and democratic culture (Murphy, 2012). Since 
IP’s are liberty intrusive privileges that do not “allow the most extensive 
liberty compatible with a like liberty for all.” or “benefit the least advantaged.” 
or are “open to all under conditions of fair equality of opportunity.”, their 
utilitarian claims of creativity have to answer to the injustices that manifest 
from them before they get a carte blanche in society. 

Intellectual Property Rights are of different types, namely: Copyrights, Patents 
and Trademarks. We will discuss about these in the next sections. 



1.3 UNDERSTANDING COPYRIGHT 



Cir Activity 

From your library and/or bookshelf, pick any 5 books. Try and ensure that the 
books are from different categories: fiction novels, coffee table books, 
reference books etc. Flip through the books and try to find the following: 

a) A symbol that looks like this: © 

b) A statement to the effect of “Copyright (year)”, or something similar. 

c) A statement “reserving all rights” for the author/publisher 

d) A statement forbidding you from selling/copying or making any other 
‘unauthorised’ use of the book in question. 

What do you notice? Did you find all of the above in all books, or only in some 
of them? Make a note of your findings. 




What is Copyright? 

The questions raised in the exercise in the previous section are all a reflection 
of the various facets of Copyright. Before we proceed any further, however, 
we must understand what we mean by the tenn ‘copyright’ and consequently, 
by ‘copyright law’. 

Copyright, as the name suggests, is a kind of right that protects the 
‘expressions’ of some ideas, but not the idea itself. This concept where the 
expression is protected, but not the idea itself, is called the idea- expression 
dichotomy. We will learn more about this in the next unit. 

Copyright protects a range of works that are expressions of ideas. These 
include literary works, artistic works and dramatic works. 

Owner and Author 

Is the owner of copyright different from the author of the work? 

This question may be answered by way of two illustrations. 

Illustration one- Pick up your favourite book. Write down the names of the 
author(s), the publisher(s), the editor(s), the printer(s) and any other 
persons/entities that would have contributed to the production of that book. 

Illustration two- Think of your favourite movie. Make a list of the producer(s), 
director(s), star cast, editor(s), music director(s), screen play writer(s), story 
writer(s) and any other artist involved in the making of that movie. Do you 
think all of them contributed toward the making of that movie? Can you think 
of reasons for your answer? 

In both of the illustrations above, you will notice that there are various persons 
involved in the creation of the work (book, movie respectively) in question. 
Some may have provided creative input (the author of the book or the 
director/screen play writer/story writer of the movie), and some may have 
provided monetary input (the publisher of the book/producer of the movie). 
Both of these concepts find recognition under copyright. 

The author of the work has the ‘moral right’ to be identified as the author of 
the work and object to the distortion of the work. Economic rights associated 
with copyright vest in the owner of the copyright. The owner could be different 
from the author. For instance, in case of the book, the owner of the copyright 
could be the publisher, and in the case of the movie, it could be the producer. 

In some instances, copyright may be jointly owned as well. Copyright grants 
the owner the right to exclude all others from making use of/exploiting the 
work in question commercially. This would essentially prevent others from 
adapting, copying, distributing, or making any other use of the protected work, 
unless authorised by the owner. 

Do you remember the introductory exercise we undertook at the beginning of 
this section? That is a reflection of the owner(s) and author(s) asserting their 
respective rights under copyright. 
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Copyright and the Law 

Copyright is the subject matter for national legislations. Subject matter of 
protection, term of protection, whether registration is mandatory or not, the 
rights associated with copyright and term of copyright are some of the main 
subjects addressed by these legislations. The key international instrument 
governing copyright issues is the Berne Convention for the Protection of 
Literary and Artistic Works, 1886. Additionally, some other important 
international instruments include the WIPO Copyright Treaty, 1996 and the 
WIPO Perfonners and Phonograms Treaty, 1996. 



1.4 UNDERSTANDING PATENTS 



Activity 

Take a walk around your neighbourhood. Make a list of 10 different objects 
that you see around you, for instance cars, trees and flowers. Would you 
classify them as inventions? Why or why not? We will revisit this question 
later in the section. 



What are Patents? 

Patents are a set of exclusive rights granted by a sovereign state to an inventor. 
These rights are granted for a limited period of time, usually about twenty 
years. The granting of these rights is in return for public disclosure of the 
invention. 

Criteria for Patentability 

Patents protect inventions. These inventions could be either products or 
processes. All inventions are required to meet the criteria for patentability. 
These criteria are the presence of a patentable subject matter, novelty, non- 
obviousness andutility/industrial application. The criterion of an inventive step 
is particularly important. Mere discoveries are not patentable, and neither are 
algorithms. 
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Now examine the objects that we discussed in the introductory exercise in 
greater detail. Would you be granted patents on these objects? Why, or why 
not? 

Patents and the Law 

Patents are the subject matter of national legislation. Besides prescribing the 
patentability criteria laid out in the previous section, legislations also provide 
the term of protection, the role of patent examiners, , rights of patent holders, 
exceptions to patentability, provisions around compulsory licensing, conditions 
for licensing etc. 

Recent debates around the subject matter of patentability revolve around 
patentability of medicines/drugs and software. Different nations tend to adopt 
differential standards for patentability of drugs and software, leading to the 
tension at the international level. For instance, while the United States is in 
favour of patents on software, India adopts a more cautious approach. 

Similarly, while the drug manufacturer lobby is strong in the United States, 
and the nation favour the patenting of drugs, India is considered to be the home 
of generic medicines and drugs, due to its more cautious approach when it 
comes to the patentability of drugs and medicines. 
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1.5 UNDERSTANDING TRADEMARKS 



Activity 

Make a list of the top fifty brands in your country. Have you ever seen this 
symbol ® on any of their merchandize, advertisements or in any other manner 
associated with these brands? Have you seen “TM” or “SM” perhaps? Make a 
note of the brands for which you have seen either of these, or for those that you 
have not. We will revisit this exercise at a subsequent point in this section. 



11 




Intellectual 

Property 

Rights 



What is a Trademark? 

A trademark is a recognizable symbol, sign, expression, design or the like 
which is used to identify and differentiate one product or service emanating 
from a particular source against one emanating from another source. The 
association of a trademark with an entity may take many fonns, and could be 
visible on packaging, labels, advertisements, all company merchandise, etc. 

Legal Aspects of Trademarks 

The holder of a trademark has the benefit of rights associated with trademarks 
and these rights can be enforced when an action for trademark infringement is 
brought. It must be noted that for this, the trademark has to be registered. In 
cases of unregistered trademarks, remedy may have to be sort elsewhere. In 
this case, it could be under the common law wrong of “passing off’. 

The rationale of trademark law is also one of consumer protection, since it 
prevents the public from being misled about the origin or quality of a product 
or service. 

Now think about the illustration that we discussed at the beginning of this 
section. Do you identify the brands with specific entities on the basis of their 
trademarks? Conduct this exercise for a further 20 brands and discuss your 
findings. 



1.6 OTHER IP 



In this section, we will examine a few other types of intellectual property or 
allied fields. 

Trade Dress 

When we talk about trade dress, we refer to the visual appearance of a product. 
This could be its packaging. In the case of architecture, it could be the design 
of a building. The principle is akin to that of trademarks, in that the source or 
origin of the product has to be communicated to the consumers. 

Trade Secrets 

When we speak of trade secrets, we speak for instance, of Coca Cola’s secret 
recipe to manufacture their popular beverage. Trade secrets, therefore, 
basically refer to infonnation, be it a formula, a program, a method, a pattern, a 
process or anything of the like. The rationale of keeping the same a ‘secret’ is 
to have a competitive economic advantage over one’s competitors in one’s 
trade. 

Geographical Indicators 

What do Champagne, Darjeeling Tea, Columbian Coffee or Swiss 
Cheese/Watches/Cuckoo Clocks/Chocolates have in common? They are all 
examples of geographical indications. 
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A geographical indication (GI) is a sign that is used on goods and denotes the 
geographical origin of the said good. The qualities of that product, or the 
reputation and characteristics that it enjoys are attributable to the place of 
origin of the product, and are represented by the GI. A GI will, more often than 
not, include the name of the place of the origin of the goods. Recognition of 
GIs is a matter of national law. In international law, the Paris Convention for 
the Protection of Industrial Property, 1883; the Lisbon Agreement for the 
Protection of Appellations of Origin and their International Registration, 1958 
most notably deal with GIs. 

Traditional Knowledge 

Does your family have its own set of rituals and traditions that might be 
reflected in festivals or weddings? How about the recipe for that perfect pie 
that might have been passed down in your family from generation to 
generation, beyond anyone’s memory; or those “home remedies” for the 
common cold or fever? These might just be one manifestation of what we call 
“traditional knowledge” (TK). 

When we speak of TK, we refer to the knowledge, the skills, the know-how, 
the practices that have been passed down from generation to generation, within 
a community, having been developed and sustained in that community. This 
knowledge forms a part of the cultural and spiritual identity of communities 
and may be a part of scientific, agricultural and medical contexts, among 
others. 

It is interesting to note that while innovations based on TK are protectable 
under systems of patents, trademarks, copyrights, or GIs, TK itself does not 
enjoy protection under intellectual property law as it stands today. Issues in 
this area are therefore two fold- first, of developing strategies to ensure third 
parties do not exploit TK at the cost of communities and do not enjoy an unfair 
benefit as a result of IP protections on work based on TK and second, of 
communities actively using, exploiting and benefiting economically from their 
TK. 



1.7 KEY EMERGING ISSUES 
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This section studies emerging issues that form a part of and influence the IP 
landscape in the present world. This section will only present you with an 
overview of these issues. It is strongly suggested that you read about these in 
greater detail. 

1.7.1 The US ‘301 Report’ 

The US 301 Report is representative of a larger, growing trend towards the 
forced universalisation of IP norms. It smacks of the kind of hubris that is 
normally characteristic of national security rhetoric. In this era when culture 
and business are strange bedfellows, never has the US discovered cultural 
diversity to be of such a grave threat to its entrenched economic interests. To 
that extent, reports like the 301 Report, threats of litigation, political pressure 
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etc. are tools used to leverage other issues with IP laws. The manner in which 
business works today means that a judgement in India that enhances access to 
cheap generic medicine in India at the cost of ostensible patents that a 
multinational company holds is tantamount to a souring ‘business 
environment’ for US rights holders. In other words, it is the US reaching out to 
foreign markets because it understands the extent to which it depends on other 
jurisdictions, consumers and economies for the robustness of its own financial 
system. The Report is a unique way that the US Government has discovered to 
deal with its own fragility and dependence in the contemporary. This brief note 
will touch upon the following themes: 

• Pressure of compliance 

• Particular nature of the demands 

• Impact on Discourse and Progressive Development 

Opacity appears to characterize US engagement with intellectual property 
rights more than competence. At the cost of involving more stakeholders and 
therefore reaching more sustainable solutions, the USTR has consistently 
followed a policy of asymmetricinvolvement of stakeholders, concerted effort 
to influence academic discourse, application of political pressure under the veil 
of legality to pressurise smaller countries to ratchet up their IP laws to more 
restrictive levels. This is a recurrent theme whether through the ACTA, 
ongoing negotiations on the TPP (IP Chapter) and a raft of bilateral agreements 
the US has concluded in which the hand of Big Content and Big Pharma is but 
subtle. The 301 Report, for example, is a way for the US to signal its 
discontent at those jurisdictions in which its industries will find it difficult to 
protect their pecuniary interests. Laws that allow generic medicine or enhance 
access to reading material online do not suit the pharmaceutical and publishing 
industries that lobby the USG on a continuous basis. This pressure to comply 
that usually takes on subtle fonns at diplomatic setups, has been brazen when it 
comes to IP compliance. The US demands not just the protection of the rights 
of all stakeholders on an even playing field but the protection of specific rights 
of specific stakeholders in a manner that is nothing but coercive. 

The specificity of the demands came to the forefront in the US response to 
India’s Novartis judgement that established the “enhanced efficacy” standard 
for granting of patents. The ideology that the SC is clearly espousing is that the 
threshold for patents must be high given the virtual monopoly that it grants its 
holders at the expense of immediate innovation and access that would logically 
flow from a major discovery. The USG is clearly displeased with the impact 
the judgement would have on the “patentability of potentially beneficial 
innovations”. Now, it is clear that the standard of the Supreme Court is not 
patently at odds with the three step test for a patent: being new, must involve 
an inventive step and must have an industrial application. Enhanced efficacy 
has been read into ‘new’ with the Court opining that not every minor change in 
the product makes it new and deserving of legally protected monopoly. 
However, such technicalities aside, the specificity of the demand is worthy of 
attention. The Report is not just an exercise at mapping the IP developments in 
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different nations, an exercise that no doubt all would appreciate given its 
academic value but is an expression of US reaction at every legal development 
abroad - one might say sovereignty is at stake here. The raison d’etre of 
sovereignty is to protect the legal and cultural diversity of nations, to ensure 
that the inevitable hierarchy of nations does not lead to the universalization of 
nonns. The report is the antithesis of this idea and is deserving of a scathing 
sovereignty challenge. 

Finally, the impact that such projects of universalisation has on diversity and 
development merits attention. The tacit assumption of the 301 Report is the 
presumed correctness and efficacy of US IP laws. So, the USG is not only 
hanning the diversity abroad but also within its borders by choosing to export 
and market a particular interpretation of its IP laws. This project, if successful 
or even just its attempt, harms the field of IP in the long run. The notion of 
progress in any field of study is hinged on the possibility of inclusion of a wide 
spectrum of opinions. The 301 Report is the way for the USG to signal 
displeasure, an oft-used euphemism, at IP developments that don’t suit it. This 
moulds the progress of IP laws in a singular direction at the cost of the value 
that diversity brings with it. A consequence of such efforts is the paralysis that 
we’re witnessing now. Long drawn efforts of the USG to shut out opinions that 
it doesn’t like has led to an establishment that speaks the same voice and 
language. When confronted with the issues that the internet, digitization and 
anonymity threw up, the establishment went into paralysis and displayed its 
police powers in all its infamous might. The teenagers, musicians and activists 
became the pirates of the contemporary to face the music - because listening to 
their side of the story was a lost art. 

1.7.2 WTO and Emerging IP Norms 

The World Trade Organization has played a seminal role in the process of 
introduction of intellectual property norms and practices into the multilateral 
trading system. The reason behind this interaction between trade and 
intellectual property is that with the maturation of the knowledge economy, 
ideas have become an important constituent of the trading process. Ideas have 
become the goods of today and are crucial for the initiation of industry, 
innovation and sometimes entire economies. One need only look towards 
Silicon Valley to understand how ideas can create and shape economies and 
why understanding the structures of trading of ideas is so very critical. Further, 
even the traditional manufacturing process and the products that are a result of 
it have seen an infusion of innovation and creativity in their design. This issue 
can be examines from the other side as well- the protection of intellectual 
property rights have a significant impact on economies and innovation. 
Regimes of IPR protection therefore assume great importance in the scheme of 
trade. 

Now, the variation of IP norms across the world was a source of concern for 
the WTO and entrenched business interests as the diversity does not suit profit 
maximization. Cultural diversity was something to be appreciated as long as it 
did not come in the way of business. Therefore, in furtherance of the 
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standardization of IP norms, the Uruguay Round was commenced. The goal 
was to instil clarity in global understanding of IP rules across jurisdictions and 
to be able to resolve disputes in a predictable and amicable manner. Common 
international rules were negotiated and the TRIPS Agreement started taking 
shape. In the course of time, the TRIPS Agreement became one of the 
foundational agreements of the WTO, forming one of its ‘three pillars’, the 
other two being trade in goods and trade in services. 

The two principles of national treatment (Article 3 of GATT, Article 17 of 
GATS and Article 3 of TRIPS) and most-favoured nation fonn the foundation 
of intellectual property negotiation. The engagement of trade norms with IP 
rules is aimed at reducing barriers to trade, and by extension the trading of 
ideas. The national treatment principle states that the manner in which 
governments treat their own citizens must be similar to the way they treat 
foreigners. This is to ensure that governments do not treat their own citizens 
more favourably than foreigners thereby denying them the equal opportunity to 
access markets. The goal of equal access to markets is thwarted the moment 
governments set up preferences that disadvantage foreign firms. We see this 
extreme even today in the fonn of excess taxes on particular nationals in 
countries that are not particular friendly towards it. Business, in a certain 
sense, must be blind towards national differences. This prioritization of free 
trade is reflected in MFN Principle as well - which states that any favour 
granted to one’s own nationals or to any one country must be extended to all 
countries that are trading partners in the WTO. These two principles capture 
the gist of the TRIPS Agreement. 

Another aspect of this agreement is the process of ensuring that at least 
minimum levels of IP protection are offered in all countries. The Paris 
Convention for the Protection of Industrial Property and the Berne Convention 
for the Protection of Literary and Artistic Works were the two regimes in 
existence prior to the establishment of the WTO. What the TRIPS Agreement 
did was to both cover all the areas of IP protection that were precluded by the 
Paris and Berne Convention and to collate all the norms in one single 
agreement, thereby making diplomacy on IP nonns an easier process. The 
TRIPS Agreement covers, inter alia, copyright, trademarks, geographical 
indicators, industrial designs, patents, integrated circuits layout designs, trade 
secrets, curbing anti-competitive licensing contracts and technology transfer. 

TRIPS has come under a modicum of sustained criticism because of its 
overbroad nature. It is at the forefront of emerging IP norms that seek to 
sacrifice access at the altar of IP protection, without the understanding that 
there won’t be anything for IP nonns to protect if access is not promoted 
instead of being diminished. Critics condemn the TRIPS in toto as being an 
agreement that was born out of a genuine fear of US firms that they would lose 
their competitiveness after the slump of the 1980s. Thus commenced the effort 
to link IPR and trade spearheaded by Big Pharma, and eventually also by Big 
Content (music, sound and other copyright-based industries), that resulted in 
the amendment of Section 301 of the US Trade and Tariff Act. This called for 
trade sanctions on countries that did not comply with basic minimum norms on 
IP protection. This carrot-and-stick policy has continued since in the form of 
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tacit and explicit efforts to export US IP norms under the garb of international 
negotiations and well-drafted euphemisms. 
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1.8 LET US SUM UP 



By this time, you have understood that IPR is like any other property rights 
that enable the owner to economically benefit for the works. While copyright 
is the first kind of IPR available to human-kind, other types of IPR are related 
to patents and trademarks. Each of these has their specific laws in different 
jurisdictions. We also briefly discussed other types of IPR such as trade 
secrets, geographic indicators and traditional knowledge. We also discussed 
the emergence of World Trade Organization, and its response on global 
exchange of intellectual property. 



SOME USEFUL VIDEOS 



Copyright by WIPO, Video 1 
Patents by WIPO, Video 2 
Trademark by WIPO, Video 3 



'http://www. youtube. com/watch?v=eEB5MYcj -Ns 
~http://www. youtube. com/watch?v=Bb9EBtlGx7w 
, http://www. youtube. com/watch?v=J-PYuZOPrzI 
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UNIT 2 COPYRIGHT 



Structure 

2.0 Introduction 

2.1 Learning Outcomes 

2.2 Origins of Copyright 

2.3 Understanding Copyright and its Components 

2.4 Important International Legal Instruments 

2.5 Let Us Sum Up 



2.0 INTRODUCTION 



As a researcher you will often be associated with creation of scholarly work 
that will fall within the scope of copyright law in your country. As creator of 
new knowledge and intellectual property, it is important for you to understand 
your rights associated with your work. Continuing from the Unit 1 in this 
module, we expand the copyright area in this unit to discuss authors’ rights, the 
controversy surrounding idea and expression, fair dealing and transfer of 
rights. We also identify and briefly discuss the international legal instruments 
related to copyright. 



2.1 LEARNING OUTCOMES 

After studying this unit, you are expected to be able to: 

• Describe the origins of copyright; 

• Understand the various components of copyright laws; 

• Identify important international legal instruments in the area of copyright; 

• Understand the application of copyright in the digital era; and 

• Explore both sides of the copyright debate and identify the key issues 
involved. 



2.2 ORIGINS OF COPYRIGHT 



In today’s world, the justification employed in support of copyright is that it 
enables the creator/author of a work to realize economic benefit from the same 
and that this acts as a motivation for further creation. This understanding is 
grounded in the capitalist approach to an economy, that is, goods and services 
command a monetary value, and their utilization is contingent on the exchange 
of money for the same. 

The origins of copyright might not necessarily be founded on this economic 
understanding. What relatively undisputed, however, is that the origins of 
copyright can be traced back to the invention of the printing press and the 
industrial revolution, which gave rise to greater dissemination of books and 
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other reading material to the general public. What remains unclear is the 
rationale for this introduction of copyright, and there are largely two broad 
schools of thought in this division. The first of these schools argues that the 
origins of copyright may be traced to England, and the Licensing of the Press 
Act, 1662; passed by Charles II after concern over the unregulated copying of 
books. This legislation required copies of books to be deposited with the 
Stationers’ Company and established a register for licensed books. This 
legislation, it is said, merely continued the existing system of licensing of 
material. The second school of thought argues that the intent behind the 
introduction of these reforms was not concern over the unregulated copying of 
books, but was to control the amount of printed matter in circulation, i.e., 
censorship. The Stationers’ Company was granted a monopoly over all 
printing in England, over old and new works. It further had the right to search 
and confiscate unauthorized presses and books. The licensing system required 
that the printing of books only follow the entry into the Register, and the entry 
into this Register would only be possible after clearance was obtained from the 
Crown censor or had been self-censored by the Stationers’ Company. The first 
copyright act was the Statute of Anne, 1710, of the Parliament of Great Britain. 
This legislation granted publishers rights over the work in question for a fixed 
period of time. 

The past few centuries have seen copyright law make significant advancements 
from the position expounded in the Statue of Anne. From being a staple only 
of the publishing industry, copyright law now transcends industries, and 
includes within its purview not only books and reading material, but also 
sound recordings, photographs, cinematographic films, software, architectural 
works and more. 



2.3 UNDERSTANDING COPYRIGHT AND ITS 
COMPONENTS 



In this section, we will understand the various components of copyright and 
copyright law. 

Nature of the Right 

One of the fundamental principles of copyright law was that of territoriality, 
that is, the copyright granted by law is only recognized and enforceable in the 
territory of the state that has granted the said right. The exception to this 
situation is one in which the state in question has entered into any international 
agreement to the contrary, which is the case with most nations of the world 
today. That said, however, there are many aspects of copyright laws that 
remain territorial in nature. The most important of these include the term of 
copyright and situations that qualify as fair use/fair dealing; which we will 
discuss in the subsequent sections. 
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Generally, the term of copyright is the lifetime of the author (creator/owner) 
(plus) fifty to hundred years from the death of the creator. In the case of 
anonymous works or where the copyright vests in the corporation, the tenn of 
copyright is a fixed period, usually between fifty to hundred years from the 
date of creation of the work. 

Copyright extends to a variety of ‘works’, either literary, artistic, dramatic or 
scientific. These include, among others, books, stories, poems, plays, motion 
pictures, music compositions, software, drawings, sound recordings, industrial 
designs etc. The owner of the copyright typically has the exclusive right to 
produce copies of the work, decide the terms and conditions for import/export, 
transmit the work in any manner, perform/display the work, create adaptations 
or derivations of the existing work and to transfer these rights to any other 
person, either by assignment or sale. 

The ‘Idea’-‘Expression’ Dichotomy 

The common misconception is that copyright protects ‘ideas’. You might have 
heard the phrase in common parlance; “I have this great idea for a story... I’m 
going to copyright it.” This is a classic illustration of a misunderstanding of 
what copyright protects. 

Copyright does not protect idea or mere information. The protection is only 
extended to the expression of this idea/infonnation. For instance, assume that 
there was the basic plot of a murder mystery; and you authored a book on the 
same. The copyright of that book would vest with you and/or the publisher of 
that book. If this basic plot was modified and expressed in a different form and 
resulted in another novel, the copyright of the second novel would vest in the 
author and/or publisher of the second novel. 

Fair Use/Fair Dealing 

While the general rule is that all copying and distribution of the copyrighted 
work has to be done with the express permission of the copyright holder, some 
exceptional circumstances allow for this requirement to be dispensed with. 
These are known as fair use/fair dealing (depending on the jurisdiction). In 
most jurisdictions across the world, private use, copying for the purposes of 
education/research/study, non-commercial purposes, making accessible copies 
for persons with print disabilities and temporary reproduction of the work in 
machine readable fonn for a computer and making transient and incidental 
copies of the work would, among others, fall under this exception. The guiding 
principles to be followed when examining ‘use’ as fair use/fair dealing include 
examining the nature of the copyrighted work, the purpose of the intended use, 
proportion of the original work in the new work and the effect of the intended 
use on the potential market of the copyrighted work in question. 

Transfer of the Right 

Aspects of copyright are transferrable from one person to another. This transfer 
may be as a result of assignment as well. This is typically the case in today’s 
world, where an author transfers the copyright to the publisher in return for a 
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lump-sum payment, and the royalties accruing from copyright are payable to 
the publishers. Similarly, a music composer transfers royalties to the record 
companies, film makers to producers and so on. 

While in most instances the prior pennission of the copyright holder is a 
prerequisite for using a copyrighted work and one requires a license from the 
holder to use the work, in some cases, it might not be needed to obtain this 
from the holder of the copyright. This concept is that of the compulsory 
license, which is recognized in some jurisdictions. This application is to be 
made to the government/established authority with a proper notice. 



2.4 IMPORTANT INTERNATIONAL LEGAL 
INSTRUMENTS 



This section examines important international legal instruments applicable to 
the area of copyright and related rights, and provides a brief overview of their 
contribution to the development of international intellectual property law. In 
addition to examining existing legal instruments, this section also presents a 
perspective on ongoing negotiations at the WIPO. 

Berne Convention 4 

Formally referred to as the Berne Convention for the Protection of Literary 
and Artistic Works, The Berne Convention is an international agreement 
governing term of copyright, and was first accepted in Beme, Switzerland, in 
1886. This requires signatories to not only recognize the copyright of works of 
authors of one’s own country, but of all other signatory countries as well, and 
also required member states to provide strong minimum standards for 
copyright law. Under the Beme Convention, copyright must be automatic and 
prohibits the requiring of fonnal registration. 

WIPO Internet Treaties 5 

With the technological progress brought on by the last several decades, there 
was a need to address new questions concerning copyright as new means of 
worldwide communication allowed for new ways of spreading creations. As a 
result, WIPO set the standards for copyright protection in cyberspace through 
the WIPO Copyright Treaty 6 (WCT) and the WIPO Performances and 
Phonograms Treaty 7 (WPPT), known together as the “Internet Treaties.” 
These treaties aimed at preventing unauthorized access to and use of creative 
works on the Internet and other digital networks. 

The WCT looks at protection for authors of literary and artistic works, such as 
writings and computer programs, musical works, and works of fine art and 



4 http://www.wipo.int/treaties/en/text.jsp?file_icN283698 

5 http://www.wipo.int/copyright/en/activities/internet_treaties.html 

6 http://www.wipo.int/treaties/en/text.jsp?file_id=295166 

7 http://www.wipo.int/treaties/en/ip/wppt/ 
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photographs, while the WPPT outlines protection for authors rights of 
performers and producers of phonograms. 

Marrakesh Treaty 8 

The Marrakesh Treaty to Facilitate Access to Published Works for 
Persons Who Are Blind, Visually Impaired or Otherwise Print Disabled 

specifically defines its beneficiaries and aims to facilitate access to works in 
any accessible format for these beneficiaries, the blind or visually impaired, by 
removing barriers to access, recognising the right to read, and establishing 
equal opportunities and rights for the blind, visually impaired and otherwise 
print disabled persons who are marginalised due to lack of access to published 
works. It is expected to alleviate the “book famine” experienced by many of 
the 300 million people suffering from such disability, WHO-estimated in the 
world. This book famine is partly due to access barriers in copyright law, 
which the treaty helps to remove. Within India alone, there are an estimated 
more than 63 million visually impaired people, according to the World Health 
Organization (WHO), of whom 8 million are blind. 

Countries that ratify the treaty are required to have an exception to domestic 
copyright law, which means that visually impaired and print disabled people 
and their organisations are allowed by law to make accessible format books 
without the need to ask permission first from the author or publisher who holds 
the copyright. 

Beijing Treaty 9 

The early 20 th century brought the development of an industry around silent 
films, and shortly after talking pictures. For the first time, perfonners - such as 
actors and singers - were being recorded, with their perfonnances reproduced 
and distributed to vast audiences. While the WIPO Performances and 
Phonograms Treaty (WPPT) modernized international standards for sound 
perfonnances, audio-visual performers and their performances continued to be 
largely unprotected with only gave limited rights. 

On June 26, 2012, the WIPO Beijing Treaty on Audio-visual Performances 

(BTAP) was finalized in its final round of negotiations while at the diplomatic 
conference in Beijing to do so — putting an end to over 12 years of 
negotiations. For the first time, the treaty brings audio-visual perfonners into 
the sight of the international copyright framework. 

The BTAP seeks to strengthen the economic rights of film actors and other 
performers and to potentially provide extra income from their work, i.e. by 
enabling performers to share proceeds with producers for revenues generated 
internationally by audio-visual productions. By providing a clearer 
international legal framework for their protection, the new treaty aims to 
strengthen the position of perfonners in the audio-visual industry, and also to 
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8 http ://www. wipo . int/ treaties/ en / ip/ marrakesh 

9 http://www.wipo.int/treaties/en/ip/beijing/ 




